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APPELLEE! S BRIE 


JURLSOrCL ION 

tne jurisdiction of tChewUnimted  Stavesmeiscrict 
Court to entertain appellant's petition for a writ of habeas 
corpus was conferred by Title 28, United States Code section 
eoteeee ihe jurisdiction of this Court is “conferred by Ditle 
28, United States Code section 2253, which makes a final 
order in a habeas corpus proceeding reviewable in the Court 
of Appeals when, as in this case, a certificate of probable 


cause has issued. 


STATEMENT OF THE CASE*/ 

On June 8, 1961, Albert Lessard was indicted by 
the Grand Jury of San Francisco and charged with the murder 
OveJeseonm Mazeski. After a trial by jury. he was found 
guilty of murder in the first degree and sentenced to death. 
His motion for a new trial was denied on December 28, 1961. 

The California Supreme Court affirmed the trial 
court's decision on September 27, 1962. On December 17, 1962, 
Lessard petitioned that same court for a writ of habeas 
corpus, alleging as grounds therefor: (1) an illegal search 
and seizure, and (2) juror misconduct. His petition was de- 
nied without hearing on January 3, 1963. 

On January 10, 1963, Lessard petitioned the United 
Mveceasolpreme Court for a writ of certiorari. Eight days 
later, Mr. Justice Douglas granted a stay of execution pend- 
ing consideration of the petition. On March 25, 1963, the 
petition was denied and the stay of execution set aside. 

On May 14, 1963, Lessard petitioned the United 
Peaves District Court for a writ of habeas corpus. in 
addition to the search and seizure and juror misconduct 
grounds which had been earlier alleged in the state courts, 

1. The facts of this case are well summarized in: (1) 
Mvemeccisions of the California Supreme Court following 
petitioner's automatic appeal (People v. Lessard, 58 Cal.2d 


H4u7 (1962), and with respect to his petition for writ of 
habeas corpus therein (In re Lessard, 62 Cal.2d 497 (1965)); 


(2) the opinion of the United States District Court below 
and (3) the records and files presently lodged with this 


Court herein. 


he also raised three new grounds: (a) violation of his right 
to be present at all stages of the trial proceedings: (b) that 
the prosecution knowingly suppressed material evidence: and 
(c) that the prosecution knowingly presented perjured testi- 
mony. On May 20, 1963, the petition was denied without preju- 
dicewemasa motion for a certificate of probable cause was 
eranved.. in the following appeal, and on May 23, 1963, this 
Coumemeranved a2 Stay Of Execution and remanded the casesre 
themUmerced States District Court with the accompanying order 
that the case was to be held until Lessard had secured a 
determination of the new issues raised in the appropriate 

Sle vemeourcs . 

On October 1, 1963, after unsuccessfully seeking 
habeas corpus in the Superior Court of Marin County in July, 
1963, Lessard sought habeas corpus in the California Supreme 
Court alleging the same five grounds. That court issued an 
order to show cause on December 6, 1963. Thereafter, on 
February 5, 1964, a reference hearing was ordered on the 
tarmee new issues, with Lilburn Gibson appointed as referee. 
Following the reference hearing which commenced on March 23, 
1964, and was completed on April 1, 1964, the findings and 
report of the referee were filed with the California Supreme 
Court on May 21, 1964. 

On October 2, 1964, Lessard filed objections to 
the report of the referee and a supplementary memo of points 


2. 


andmeuehorities which, in addition to the previous grounds 

[ieciemenai Gio tiPst time alleged a violation of his Frifehts 
nder=pscovedo V. dallinols, 376 U.S. 478 (1964); and People 
v. Morse, 60 Cal.2d 631 (1964). 

On February 18, 1965, the California Supreme Court 
PUam@beemcne writ of habeas carpus with respect to tne penalty 
miesemor Lessard’s trial, but in all other respects airtirmned 
the judgment. Lessard petitioned for a rehearing on March 8, 
1965, which petition was denied on March 17, 1965. The sub- 
sequent proceedings on the penalty phase resulted in the 
BecWcmrem Of petitioner's sentence to life iImprisonmenc. 

On March 22, 1965, petitioner made a motion in the 
DMbGed=stares District Court for leave to reopen the habeas 
COreus Matter and to file a supplemental briet therein. 

This motion was granted on April 8, 1965. 

On September 27, 1966, the United States District 
Court denied Lessard's petition for a writ of habeas BPs 
On October 7, 1966, he petitioned for rehearing, which peti- 
tion was denied on October 12, 1966: however, the court 
certified that there was probable cause to appeal. 
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ARGUMENT 
i 

PEI TEONER’ S CONTENTION THAT THE PROSECUS 

TION INTRODUCED EVIDENCE OBTAINED BY AN 

ILLEGAL SEARCH AND SEIZURE IS NOT PROPERLY 

BEFORE, THIS COURT BECAUSE PETITIONER 

DELIBERATELY BY-PASSED AVAILABLE STATE 

REMEDIES . 

[pels peulvioner Ss COMvenvion thal Thee ie rodierion 
into evidence of a shirt bearing the laundry mark "P-AL" and 
which was given to the police officers by petitioner's wife 
at her apartment, was improper because this evidence was 
pPeetimecwmevran illecal search and seizure in violavionseorecae 
Fourth Amendment guarantees. 

iteappears plainiy evident In they teria. vecornd 
that petitioner's counsel was fully aware that the evidence 
Vaewebrainec Irom pevitiLoner’s home on permission aiven vy 
petitioner's wife. (See RT 528). Certainly these circum- 
Seances permitted an objection under People v. Cahan, Cane, 
2d 434 (1955), and Mapp v. Ohio, 367 U.S. 643 (1961), which 
latter case was decided five months prior to petitioner's 
November, °961 trial. 

However, at the trial not only did petitioner's 
counsel fail to object to the introduction of this evidence, 
Wiverearier, aitver having gone so far as to apprise the trial 
Sourze of his appreciation with respect to the importance of 
the circumstances under which the shirt was obtained, ex- 
Mm@esely stated that he had no objection to its receipt into 


evidence. 


Moreover, the issue was not raised on petitioner's 
aucomereie aopeal to the State Supreme Court, and therefore 
face noweccnsidered in their review of the trial court's 
judgment. See People v. Lessard, 58 Cal.2d 447 (1962). 

This issue was raised for the first time by peti-— 
Pionermanm@miais first petition to whe Califernia Supreme Court 
feorceamwrit of habeas corpus, That court denied his 
petition without hearing (Crim. No. 7276. January 3, 1963). 
The issue was raised again in the petition filed in the 
ipeceadmsauates District Court and which this Court ordered 
Nhelk@mimeabeyance pending petitioner's resort to tne Stave 
courts with respect to the other three new issues. 

In the course of the subsequent State proceedings 
petitioner again raised the issue and it was finally resolved 
aaversely to him by the California Supreme Court in In re 
Lessard, 62 Cal.2d 497 (1965). This issue was not resolved 
by an evidentiary hearing, but rather, the Supreme Court 
ruled that as a matter of law petitioner could not properly 
raise the point on habeas corpus because he not only failed 
to object to the evidence at the trial level but also ex- 
pressly stated that there was no objection to it, and, in 
aiedetionygedid notvraise the issue on appeal. In the salverna- 
tive, the court went on to say that even if the issue were 


properly before it it was without merit. 


ee 


Unidereetave “av, petitioner's failure sto presen. 
imecmpmooue Ol Illegal search and “seizure at trial@or on appeal 
precludes his later presentation of that issue in a state 
Courteby habeas corpus. in re Shipp, 62 Cal.ed 547° (1965); 
In re Dixon, 41 Cal.2d 756 (1953). In this respect, the 
Uiivedmsuates Supreme Court in Mapp v. Ohio, 367 U.S: 643 
659 fn. 9 (1961), said: "state procedural requirements 
governing assertion and pursuance of direct and collateral 
constitutional challenges to criminal prosectuions must be 
respected." 

Accordingly, in Nelson v. California, 346 F.2d 73 
(9th Cir. 1965), this Court affirmed the District Court's 
jemlimeor Ciewpetiuion for wriv of habeas corpus without an 
evidentiary hearing where the defendant has deliberately by- 
Dececdeune Orderly procedure of the state courts and in so 
doing has thereby forfeited his state remedies. This Court 
hela that a determination by trial counsel not to object to 
the introduction of evidence allegedly obtained as the result 
of an illegal search and seizure, precludes the defendant 
from later raising that same issue in a federal habeas corpus 
proceeding. See also Fay v. Noia, 372 U.S. 391, 438-440 
oo). Henry v. Mississippi, 379 U.S. 443 (1965); Choate v. 
Wilson, 363 F.2d 543, 544 (9th Cir. 1966); Herrera v. Wilson, 
304 F.2d 798, 800 (9th Cir. 1966); Kuhl v. United States, 370 
ieee O, 2/, 29 (9th Cir. 1966); and Rhay v. Browder, 342 F. 
eyes 34S (9th Cir. 1965). 


Because the record below clearly reflects that not 
Omivymeaswd petitioner fail to object at the trial tosthe iIntro-— 
duction of the evidence, but rather shows that his counsel 
expressly stated that he had no objection to the evidence 
Pwemrureacr. did not raise the issue on appeal from that 
(Ueeiecmune we Prespectiully submit that the only cenclusion 
permissible from such a record is that petitioner has de- 
iMmvetravely by-passed state procedure, thereby foreclosing 
Hvmeecomoiaeration by this Court with respect to the merics 
SOteuhareissue. We further submit that Nelson vy. caiaornae. 
SDUpLawews directly in point and controlling. 

If 

Peri T TONER 'S@ALLEGATWONS THAT: (19) THe 

JURORS AT HIS TRIAL WERE GUILTY OF MIS- 

CONDUCT AND BIAS: (2) THAT HE WAS DEERE ED 

OF HIS RIGHT TO BE PRESENT AW ALL: STAG hoon 

His TRIAL; (3) THAT THE PROSECUTION KNGwWiNGion 

SUPPRESSED MATERIAL BVIUENCE. (4) shit Saile 

PROSECUTION KNOWINGLY USED PERJURED TESTIMONY; 

ARE WITHOUT MERIT BECAUSE THESE ISSUES WERE 

RESOLVED ADVERSELY TO HIM AFTER FULL AND FAIR 

HEARINGS ON THEM BY THE STATE COURTS ihileH 

ACTED PURSUANT TO PROPER CONSTITUTIONAL 

STANDARDS 

Pepitioner's allegation that the jurenwseausitas 
trial were guilty of misconduct and bias is based upon the 
averments in the affidavit of Bernice Mayerhofer, a juror 
whom the court discharged before the case was submitted to 
Poiemiyary. However, the trial court ruled against petitioner 
on this issue and rested its decision upon the affidavit of 


eiemjury s foreman, which affidavit directly contradicted 


on 


the allegations presented in the Mayerhofer affidavit. The 
Voleiomara oupreme Court in People v. Lessard, susma, also 
Carenuwly analyzed and adjudicated this issue. And> in in 
Pemtescata, supra, the court again held the point to be 
Wliouremerit. Accordingly, we respectfully submit thatthe 
record reflects that issues of both law and fact were fully 
and fairly resolved by the state courts in accordance with 
Mimrcdoral standards for due process of law. Tewnsendyy. 
pammemcaie Us. 293 (1963). 

Petitioner's contentions that he was deprived of 
PiominbeihueLO be present at all Stares of his trialeand 
further prejudiced by perjured testimony and the suppression 
of material evidence, were ordered submitted to a referee for 
independent findings thereon. After conducting a thorough 
auemeknaustive evidentiary hearing on these issues, the 
referee submitted his report to the California Supreme Court 
Siem ieterl TOUNd against petitioner om each of Tnewaquestions 
presented. The California Supreme Court, relying primarily 
upon these findings of the referee, also ruled against 
Petmmrbomcr on all three issues. Thus, here agama the recerd 
below clearly demonstrates that these questions were fully 
and fairly resolved by the State Court in accordance with 
fedceta standards for due process of law. Townsend v. Sain, 
euewan We therefore respectfully submit that the United 
Seaves District Court's decision below on these issues was 


correct and must be affirmed. 


o. 


ab ikIl 


PETITIONER'S CONVICTION WAS NOT OBTAINED 
IN VIOLATION OF HIS RIGHT TO COUNSEL 


Petitioner contends that his right to counsel and 
Dit treomicomodh Silene as established in Escobedesy ss iiimors. 
378 U.S. 478 (1964), were abridged when the prosecution intro- 
duced into evidence a statement of petitioner taken at the 
time he was a prisoner in a federal penitentiary. 

it Ws now clear thau tne rules laid down in bscoveda 
aeeomnGwere Oenanplied retroactively. Johnson voeNew miemeew. 
384 U.S. 719 (1966). Since petitioner's conviction became 
final in 1962, we submit that he may not now attack it on 
Suc teecounads. 

Papnoush PSbit Omer eseceks  COpa Ol Gm eicme us Commons 
Johnson v. New Jersey, supra, with the argument that "final 
judgment" (AOB 51) in his case did not occur until 1965 (be- 
Gause 1c was not until then that the penalty phase was 
resolved), such a contention is clearly devoid of merit. 
Vemslliomit that the definition of finality set fortn in 
Wielester v. Walker, 381 U.S. 618 (1965), is controlling: 
"By final, we mean where the judgment of conviction was 
rendered, the availability of appeal exhausted, and the 
Miremnwor petition for certiorari had elapsed .. . :" fn. 5; 
pees], id. As Lessard did not petition for a writ of 
certiorari from the judgment of conviction, we submit that 


10: 


the later proceedings with respect to the penalty phase of 
hicmerial had no effect on the finality of the sudilt degermi— 
Hauletmand vhererore, for Escobedo purposes, the decision 
became final in 1962. (See also In re Lessard, Supra, eole. 
wherein the California Supreme Court ruled the decision final 
im 962, ) 

Weetheretore respectiully Submit that the lowe: 
COUm@ewproperiy precluded petitioner from raising this issue. 
CONCLUSION 

For the reasons stated, the order of the District 
Court denying appellant's petition for writ of habeas corpus 
should be affirmed. 

DATED: June 19, 1967 


THOMAS C. LYNCH, Attorney General 
Of the State of California 


BDWARD P.O BRIEN 
Deputy Attorney General 


bee J Serer 

Deputy Attorney General 
DJ :cmw 
CR SF 
63-196 


ILL 


CERTIPICATE OF COUNSEL 
iecertify thac in connection with thespresarayaon 
Oieurawbrief, £— have ¢xamined Rules 18, 19, and 39 of the 
United States Court of Appeals for the Ninth Circuit and 
Miceeewemy Opinion this brief is in full compliance: with 
eine ee ills. 
DATED: San Francisco, California 
June 19, 1967 
Drs arcetaens 
ON COBSON 


Deputy Attorney General 
of the State of California 


